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Supreme Court 
Judgment 
R (on the application of E) (Respondent) v Governing Body of JFS and the 
Admissions Appeal Panel of JFS (Appellants) and others 
and 
R (on the application of E) (Respondent) v Governing Body of JFS and the 
Admission Appeal Panel of JFS and others (United Synagogue) (Appellants) 
 

Includes: 
Judgment 
The Supreme Court has dismissed the appeal by The Governing Body of JFS. On the 
direct discrimination issue, the decision was by a majority of five (Lord Phillips, Lady 
Hale, Lord Mance, Lord Kerr and Lord Clarke) to four (Lord Hope, Lord Rodger, Lord 
Walker and Lord Brown). The Majority held that JFS had directly discriminated against M 
on grounds of his ethnic origins. Lords Hope and Walker in the minority would have 
dismissed the appeal on the ground that JFS had indirectly discriminated against M as it 
had failed to demonstrate that its policy was proportionate. Lords Rodger and Brown 
would have allowed JFS’s appeal in its entirety. The Supreme Court unanimously 
allowed in part the United Synagogue’s appeal on costs. 
 

Reasons for the Judgment 
The judgments of the Court should not be read as criticising the admissions policy of JFS 
on moral grounds or suggesting that any party to the case could be considered ‘racist’ in 
the commonly understood, pejorative, sense. … 
 

… It must also be noted that while it is possible for women to convert to Judaism in a 
manner recognised by the OCR and thus confer Orthodox Jewish status upon their 
offspring, the requirement of undergoing such conversion itself constitutes a significant 
and onerous burden that is not applicable to those born with the requisite ethnic origins – 
this further illustrates the essentially ethnic nature of the OCR’s test … The test of 
matrilineal descent adopted by JFS and the OCR is one of ethnic origins. To discriminate 
against a person on this basis is contrary to the 1976 Act … 
 

It might be said that the policy adopted by JFS and the OCR was based on both ethnic 
grounds and grounds of religion, in that the reason for the application of a test based 
upon ethnic origins was the conviction that such a criterion was dictated by Jewish 
religious law. The fact that the rule adopted was of a religious character cannot obscure 
or alter the fact that the content of the rule itself applies a test of ethnicity … 
 

Further Comments 
It is not clear that the practice-based test adopted by JFS following the Court of Appeal’s 
judgment will result in JFS being required to admit children who are not regarded by 
Jewish by one or more of the established Jewish movements … 
It may be arguable that an explicit exemption should be provided from the provisions of 
the 1976 Act in order to allow Jewish faith schools to grant priority in admissions on the 
basis of matrilineal descent; if so, formulating such an exemption is unquestionably a 
matter for Parliament … 
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Press Summary 
http://www.supremecourt.gov.uk/docs/uksc_2009_0136_ps.pdf  
 
Full Judgment 
http://www.supremecourt.gov.uk/docs/uksc_2009_0105_judgmentV2.pdf  
 
BBC report 
http://news.bbc.co.uk/1/hi/education/8415678.stm  
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