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Home Affairs 

Royal Courts of Justice 

Appeal Court Reasons 
(The associated Court Order will not be published online) 
 

R (E) v Governing Body of JFS and others & R (E) v Schools Adjudicator and others 
Case No: No.1 C1/2008/2187 & No.2 C1/2008/2188 
Neutral Citation No: [2009] EWCA Civ 681 
http://www.bailii.org/ew/cases/EWCA/Civ/2009/681.html  
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Holocaust 

UK Parliament Debate 

Holocaust (Return of Cultural Objects) Bill: Second Reading, House of Lords  
includes: 
 

col 903  Lord Janner of Braunstone: …the Government’s support for the Bill is 
welcome and much appreciated…I thank also …Anne Webber, from the Commission for 
Looted Art in Europe, and Jon Benjamin, from the Board of Deputies of British Jews, 
deserve special praise for lending their considerable expertise, and for working so hard 
over so many years to help us to pass the Bill. … 
 

col 904  Lord Haskel: I am delighted to speak in support of this Bill …It would have been 
quite easy to do nothing. After all, these events occurred some 70 years ago and the 
objects are few in number. It says something about the values of our Government and 
our country that we are taking action to right a wrong and to correct an injustice that 
occurred some time ago. …My noble friend has indicated that there are few objects 
relating to the Bill; the number, 20, has been mentioned in another place. When the 
enemy property payment scheme was announced, there appeared to be few possible 
claimants then, but the existence of the scheme and the attendant publicity stimulated 
and encouraged others to come forward, many with modest but justified claims, and not 
only for money—one was for a gold cigarette case, another for small items of jewellery 
sent through the post. I hope that the same will happen again and that this Bill will 
encourage more people with justified claims to come forward. Perhaps they have not 
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come forward earlier because the objects are modest, but those objects may well have 
family or sentimental value to them and their descendants. … 
col 905  I welcome the low-key and dignified manner in which these wrongs are being put 
right. Some of the objects were taken because the owners were Jewish. Dealing with the 
return of these cultural objects in a high-profile manner would only add to the feeling that 
all Jews are victims. That is why I approve not only of the Bill but also of the manner in 
which it will work. Perhaps I should declare that I myself am an immigrant. One thing that 
immigrants do not want to pass on to their children is the feeling that we are victims owed 
something by society. On the contrary, we want them to feel fortunate that they have an 
opportunity to contribute to life and society in this country. The Chief Rabbi made exactly 
the same point in his latest book. So we must make certain that the return of these 
objects does not further the victim culture. … 
 

col 906  Baroness Warnock: …The terms of reference of the panel are as narrow as the 
terms of reference of the Bill. The concern of the panel has been extremely limited; it has 
been to recommend a fair solution to cases in which cultural objects were looted, stolen 
or disposed of by forced sale in the Nazi era …I recommend the Bill to the House as 
absolutely timely, if not belated, and an extremely good example of just and fair 
legislation. 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90710-
0004.htm#09071034000391  
 

col 908  Baroness Deech: …This is not the Elgin Marbles situation, because in the 
circumstances covered by the Bill there is a known victim of a strictly defined period. The 
victims were ideological targets of the destruction of a people along with their goods; 
indeed, the looting possibilities may have provided an extra inducement to carry on to 
mass extermination. … 
 

col 910  Lord Maclennan of Rogart:: … there are still evidences of the injustice that 
have not been put right. 
That brings me to the duration of the Bill and its scope. It appears that it is perfectly 
possible that works that were looted during the period that the Bill covers may emerge 
and even come into the hands of institutions within the United Kingdom other than those 
listed in the Bill. I know that the auction houses Sotheby’s and Christie’s do good 
research into the provenance of works of art in many public collections and further afield. 
It is conceivable that there could be other discoveries in the years ahead. I have heard, 
and I have no reason to doubt it, that the number of cultural objects that has been 
mentioned is what is known now. I wonder whether it might be worth while adding to the 
Bill, perhaps at a later stage, a power by order to add to the list of national museums any 
other recognised national museum that comes into possession of such a work of art at a 
later date. It is intended that the Bill will expire after 10 years. The sunset clause is an 
indication that this is not a matter that will go on indefinitely. However, there is still 
considerable movement of art around Europe and the wider world, and there are those 
with a commercial interest in discovering where it is moving to who may, in the course of 
time, come up with information that would be relevant but not covered.  
The Bill, perfectly properly, does not deal with the tax issues that may be incidental to its 
effectiveness. Although some reference was made to this in another place, it would be of 
interest to know the Government’s thinking about this. I understand that any proposals to 
change our tax law to take account of those issues would be handled in a finance Bill, but 
it is important that the concerns of this House are taken into consideration in drafting 
such legislation in future. As a result of its almost de minimis nature, it would seem 
sensible to give some thought to these matters during the passage of this legislation. For 
example, what would be the appropriate level of capital gains tax to be paid if an object is 
sold after being returned to its initial owner? If an ex gratia payment is made, should it be 
free of tax? Should there be exemption from inheritance tax? If someone donates an item 
to a museum that is subsequently proven to be of doubtful provenance or to belong to 
someone else, should the tax advantage gained by donating the item be lost? It seems to 
me that it should not.  
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col 911  Earl Attlee: …he one certain way of finding ourselves in another holocaust is 
either to forget about the events of the Nazi era or to deny them—simply to airbrush them 
from history. …The Holocaust Educational Trust and other bodies have done a good job, 
along with the Government, in helping Holocaust survivors and their relatives trace and 
recover lost works of art and in keeping up the profile of the cause. A legal solution to this 
problem need be delayed no longer. While some Holocaust survivors are still alive we 
must concentrate our efforts to honour them and the members of their families who 
perished, and to pursue the course of justice and restitution as soon as possible. … 
 

col 913  The Minister for Communications, Technology and Broadcasting (Lord 
Carter of Barnes): …This whole debate has reminded me of the importance of 
restitution, of perseverance on issues that people care about, and the mechanisms that 
acknowledge the morality, as well as the legality, of claims. … 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90710-0005.htm  
 

Setting to rights the terrible crimes committed during the Second World War is just as 
important for us today—perhaps even more so—as it was following the defeat of the Axis 
powers in the 1940s. …However, this debate and this legislation are not determined by 
the scale of the problem or the number of applications. As several noble Lords have said, 
it is about recognising an overwhelming moral imperative to ensure that, where the 
Spoliation Advisory Panel finds that it would be appropriate for a museum to return a lost 
item, it is able to do so. That can only be right and I am sure nobody would argue against 
that. … 
This is a power of permission, not compulsion. Museum trustees will continue to take the 
final decision on whether to return an object that has been recommended for return by 
the panel. … 
There was a whole range of taxation questions, not least on how capital gains tax applies 
to an institution, what obligation there is on the individual, what the inheritance tax 
threshold obligations are, and the potentially invidious situation raised by the noble Earl, 
Lord Attlee, of individuals being forced into sale in order to deal with the beneficial 
consequences of restitution. There is a series of detailed answers to those questions but, 
in the interests of time, I shall not go through each of them. Our judgment is that it does 
not make sense to put them in the Bill, as the noble Lord, Lord Maclennan, asked, but I 
will provide both noble Lords with a detailed exposition of the responses that I have had 
from HRMC and the Treasury on both those questions, because they are clearly 
important. … 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90710-0006.htm  
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Relevant Legislation   ** New or updated 
UK Parliament 

** Coroners and Justice Bill 
http://services.parliament.uk/bills/2008-09/coronersandjustice.html  
 

amendment papers 
http://www.publications.parliament.uk/pa/ld200809/ldbills/033/amend/ml033-vii.htm  
and 
http://www.publications.parliament.uk/pa/ld200809/ldbills/033/amend/ml033-viir.htm  

 
** Equality Bill 
http://services.parliament.uk/bills/2008-09/equality.html  
 

amendment paper 
http://www.publications.parliament.uk/pa/cm200809/cmbills/131/amend/pbc1311007a.1161-
1162.html  
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http://services.parliament.uk/bills/2008-09/coronersandjustice.html
http://www.publications.parliament.uk/pa/ld200809/ldbills/033/amend/ml033-vii.htm
http://www.publications.parliament.uk/pa/ld200809/ldbills/033/amend/ml033-viir.htm
http://services.parliament.uk/bills/2008-09/equality.html
http://www.publications.parliament.uk/pa/cm200809/cmbills/131/amend/pbc1311007a.1161-1162.html
http://www.publications.parliament.uk/pa/cm200809/cmbills/131/amend/pbc1311007a.1161-1162.html


 
4 

 

** Holocaust (Return of Cultural Objects) Bill 
http://services.parliament.uk/bills/2008-09/holocauststolenartrestitution.html  
 

House of Lords: Second Reading 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90710-
0004.htm#09071034000391  

 
Organ Donation (Presumed Consent) Bill 
http://services.parliament.uk/bills/2008-09/organdonationpresumedconsent.html  

 
** Policing and Crime Bill 
http://services.parliament.uk/bills/2008-09/policingandcrime.html  
 

amendment paper 
http://www.publications.parliament.uk/pa/ld200809/ldbills/048/amend/su048-ivc.htm  
 

 
European Parliament 

Proposed Regulation on the protection of animals at the time of killing  
http://register.consilium.europa.eu/pdf/en/08/st13/st13312.en08.pdf 
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House of Lords Appointments Commission 
Two new non-party-political peers recommended by the House of Lords 
Appointments Commission were announced today.  
The two new peers are:  

§ Dame Nuala O’Loan, a former law lecturer and the first Police Ombudsman for 
Northern Ireland (2000 -2007) and  

§ Sir Jonathan Sacks, Chief Rabbi of the United Hebrew Congregations of the 
Commonwealth 

They will sit on the crossbenches.  Chairman of the House of Lords Appointments 
Commission, Michael Jay said: “The Commission is pleased to recommend two 
independent people of such high calibre to become members of the House of Lords. 
They have been appointed on merit following our published selection process - by which 
anyone can apply - and in line with the Commission’s recently revised criteria that 
requires a commitment to play a full and active role in the Upper House. “  
To read the full press release see 
http://www.lordsappointments.gov.uk/news/090713-twonew.aspx  
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Consultations           ** new or updated 
UK Consultation on the European Commission Proposal for an Equal Treatment 
Directive (28 July 2009) 
http://www.equalities.gov.uk/international/eu_directive.aspx  
 
Options for changes to the organ donation system in Wales (closes 3 August 2009) 
http://wales.gov.uk/consultations/healthsocialcare/organdonation/?lang=en  
 
Equality Bill: Policy Proposals for Specific Duties (closes 30 September 2009) 
http://www.equalities.gov.uk/PDF/Specific%20Duties%20Consultation%20DocumentWEB.pdf 
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The Scottish Council of Jewish Communities (SCoJeC) is Scottish Charity SCO29438 
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