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 Jewish concerns about  

Certification of Death (Scotland) Act 2011 

 
1. Jewish Law regards the human body – including all body parts and tissue – as sacrosanct, 

and requires that it should always be treated with dignity. Once death has occurred, burial 
should take place as soon as possible, preferably before sunset on the day of death. 

2. The norm for Jewish funerals is no later than early afternoon on the day after death, and 
for the Orthodox this is a requirement, although there may occasionally be a delay of a day 
or at most two to enable immediate family to attend. Since the mourning rituals cannot 
begin until after burial has taken place, any delay disturbs the grieving process and 
inevitably causes great psychological distress to the bereaved.  

3. Our principal concern would thus be addressed if it were possible for burial and the 
medical review to take place in parallel.  However, the legislation requires that burial 
may not take place until a death certificate is issued, and that cannot happen until the 
medical review is completed.  The principal justification advanced for this is “fairness” as 
between burial and cremation.  These, however, differ in the crucial respect that in the 
former case the body remains available for further examination in the tiny fraction of cases 
where this might be required, so that all concerns could be addressed by issuing a 
temporary certificate that explicitly permitted burial but not cremation, and advised the 
registrant that exhumation might very rarely be required.   

4. Our concerns about delay were borne out by the pilots in Dundee, and Dumfries and 
Galloway, which found that 100 out of 633 Level 1 reviews took longer than one day to 
complete, with 27 taking more than 7 days.  38 of the 116 Level 2 reviews took longer than 
3 days, 14 took more than 7 days, and one case was not concluded for 91 days. These 
delays are unlikely to be atypical as they are accounted for by factors such as shift 
patterns, holidays, mobility especially of junior doctors, and difficulty of access to records. 

5. Although we welcome the provision of an “expedited procedure”, we remain very 
concerned by the proposals both that this must be applied for at the first contact with the 
Registrar, and that granting it is “for the Medical Reviewer alone to determine”, with no 
right of appeal. 

6. Refusal to countenance retrospective requests for the expedited procedure is likely to 
cause particular distress.  Because of the requirement for speedy burial, it is normal for 
one member of the bereaved family to contact the Burial Society to make the funeral and 
other religious arrangements, while a friend goes to register the death.  Thus the person 
registering the death is usually not in direct contact with the Burial Society who are in a 
position to offer procedural advice, and is unlikely therefore to be aware of the need to 
request the expedited procedure at that point.  By the time he or she informs the family 
that registration has been refused, it will be too late to apply, and burial will have to be 
postponed, causing great distress.  This can easily be addressed by permitting 
retrospective application for the expedited procedure. 
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7. It is particularly unreasonable to propose that information about the expedited procedure 
should only be provided “in response to a request”.  The person seeking to register a death 
is thus required to know about it in order to ask about it!  Most people are far more likely to 
be confused, distressed, frustrated, and quite possibly angry than to enquire whether there is 
an alternative procedure that would avoid the delay.  It is therefore essential that when 
registrars tell an informant that an MCCD has been selected for review, they should be 
required to advise him or her about the expedited procedure, and that they have a 
right to request that registration and review proceed in parallel.  

8. Our second concern about the expedited procedure is the potential for wide divergences 
between Medical Reviewers, with no right of appeal.  This is not mere speculation on our 
part, since a similar situation currently obtains with regard to the use of “View and Grant” 
post-mortem examinations.  This is relevant, despite the different context, because the 
purpose of medical review is to identify errors in certificates of the cause of death, so that 
post mortem may occasionally be required to resolve that question.  If that were not the 
case, there would be no reason to prohibit burial or even cremation before the completion of 
the review, so the predisposition of an individual Medical Reviewer towards a full post 
mortem rather than an examination of the medical records is therefore as relevant in this 
context as with other post mortems, and is bound to affect both the likelihood of invasive 
examination of the body, and the length of time burial is postponed.  

9. This concern has increased because a recent sampling carried out by HIS as part of the 
system development workstream of the DCR review programme MCCDs found that around 
30% would have been referred to the Procurator Fiscal or that further enquiry would have 
been necessary to ensure they could be expedited.  Our experience has been that almost all 
Procurators Fiscal are very supportive, and inform the pathologists that they are happy to 
accept View and Grant, but that those pathologists who are opposed to V&G often insist on a 
full post mortem, with consequent delay and distress to the bereaved. 

10. Over several years, View and Grant has been used in consistently around 40% of post-
mortem examinations in the north but as low as 1% in the west.  This has frequently proved 
problematic for the Jewish community, the vast majority of whom live in the Glasgow area, 
since the lengthy delays to burial that are occasioned by invasive post-mortem examinations 
cause needless additional suffering to the bereaved, and interfere with the process of 
grieving. If this were to be replicated as a consequence of medical review, it would double 
the delay, and therefore double the distress caused. 

11. The distress of the bereaved clearly is sufficient grounds for granting a request for the 
expedited procedure. Even although the vast majority of bereaved families, not only those 
from particular religious or cultural backgrounds, will find it extremely distressing to be 
informed at the point of registration that registration may not proceed, that distress will 
clearly be exacerbated for those who have an additional reason, such as religion or cultural 
tradition, for requiring a speedy burial.  Requests for these reasons should therefore be 
required to be automatically granted, and there should certainly be no presumption against 
granting the expedited procedure, as implied by the use of the word “rarely” in some of the 
draft documentation.  

12. We were pleased to note that NRS have stated that they expect all requests for the 
expedited procedure on grounds of faith or culture to be granted.  However they are unable 
to deliver on that expectation since the decision will be entirely for the Medical Reviewer 



222 Fenwick Road, Giffnock, Glasgow, G46 6UE 
 

T: 0141–638 6411         ●         F: 0141–577 8202       ●         scojec@scojec.org         ●        www.scojec.org 
 

The Scottish Council of Jewish Communities (SCoJeC) is Scottish Charitable Incorporated Organisation no. SC029438 
 
 

rather than the Registrar. There should thus be a list of grounds for requesting the 
expedited procedure that are automatically to be accepted, and a presumption in 
favour of granting requests unless there are compelling counterarguments in any 
individual case.  

13. The use of the expedited procedure is also analogous to the use View and Grant in that both 
are a matter for the decision – and so are affected by the prejudices – of the individual 
doctor. Unfortunately such prejudices do exist: we have witnessed a GP, at a Scottish 
Government consultation meeting about this legislation, aggressively contradicting 
representatives of faith communities and insisting “You will have hell to pay if you allow 
ethnics to have a fast-track process. I know and can tell you that there is no religious law 
from any community that says you have to have burial quickly.”  Since there can be no way 
of ensuring that an individual with such offensive and ignorant prejudices is not appointed as 
a Medical Reviewer, there must be a procedure for immediate appeal to a Senior 
Medical Reviewer, and a complaints procedure, in order to ensure a degree of consistency 
in the these decisions.  

14. Combined, these measures would also avoid delays caused by difficulty in contacting a 
Medical Reviewer because he or she may be engaged in any of a large number of other 
prescribed duties, including training and meeting with other stakeholders.  There must also 
be adequate out-of-hours cover for evenings, weekends, and holidays. 

15. It has been suggested that the availability of the expedited procedure will result in increased 
delays for others. That is wrong for three reasons: first, because the large majority whose 
normal expectation is burial or cremation a week or more after death are entirely unaffected; 
second, the system must in any case be resourced to balance demand and supply to ensure 
that there is not an ever-increasing backlog; and third, it has been acknowledged that, in 
those rare cases in which it is not possible to conclude the review in a reasonable time, 
burial should be permitted to proceed in any event.  This is not a matter of “jumping the 
queue”, but of recognising and respecting, the diversity of faith, culture, and tradition in 
Scotland today. 

16. Although there has been no indication after how long this would be permitted, this is not 
merely a theoretical question, since one review in the pilot took 91 days to conclude.  Once 
it had been conceded in principle that it should be possible for burial to take place 
before the conclusion of the review, there can be no reason in principle to deny it in 
other cases where it is requested.  

17. Many of our concerns about the proposals arise from the excessive proportion of deaths that 
will require to be sampled under the new system.  The recent pilot scheme found problems 
with only 3% of certificates, so that sampling 1 in 4 deaths is proportionate or cost-
effective, and we would therefore urge that the earliest opportunity be taken to reduce 
the sampling rate to 5% or 10%. 

18. Finally, we are concerned that Medical Reviewers will make these unappealable decisions 
about delaying burial in isolation from those affected, it is Registrars who will be required to 
communicate their decisions to informants. Since it is the Medical Reviewers who are 
required to submit an annual report, we welcome the commitment that they will be required 
to obtain feedback from Registrars, undertakers, informants, and families about the effect of 
any delay on the public, and to include these aspects in their reports. 


