
Protection of Vulnerable Groups (Scotland) Act 2007

Consultation on policy proposals for secondary legislation

Response of the Scottish Council of Jewish Communities

Introduction

The Scottish Council of Jewish Communities, which is a Registered Body with the CRBS, has been pleased to contribute to the development of both the Protection of Children (Scotland) Act and the Protection of Vulnerable Groups (Scotland) Act. We generally welcome the proposals in this consultation, and support the policy objectives listed in section 1.1, particularly that the Scheme should be “fair, consistent and easy for people to understand and use”.

We are anxious to ensure that appropriate mechanisms are in place to protect all vulnerable people, but are also concerned that those mechanisms should not be such as to reduce the services and facilities currently enjoyed by them. We are also concerned that the new procedures should not put an unacceptably high burden on employers, particularly small voluntary sector organisations. 

We therefore emphasise that the Scottish Government must ensure the provision of adequate support, both practical and financial, to such organisations, to enable them to implement the new requirements without detriment to their primary activities. 

Section 2.2: Regulated work with children 

Q 1: Do you have any comments on the content and structure of guidance on the scope of regulated work with children as discussed in section 2.2?

i)   Consultation Paper, paragraph 52:

We note the statement that “there are large numbers of posts where it is obvious whether the post holder is or is not doing regulated work with children. For example, teachers and anyone whose regular workplace is a school is doing regulated work.” Unfortunately this is simply untrue, as the continuing public uncertainty about the school plumber, or even the chair of the School Board, makes clear. We are concerned by recent Scottish Government advice that “school”, as used in the Protection of Children (Scotland) Act (PoC(S)A) may require to be interpreted as meaning either the premises or the corporate entity. We understand that advice is currently being sought from the Lord Advocate, but, if that interpretation is upheld, we urge that the meaning of “school” in the PoVG(S)A (section 97(1)) should be amended so as not to rely on the Education (Scotland) Act 1980 in order to remove this ambiguity. 

ii)
PoVG(S)A  Schedule 2  Part 4: Positions

There are a large number of voluntary organisations that are not registered charities, but which are in every other respect analogous to those that are. We therefore recommend that Schedule 2, Part 4 should be expanded to include members of the Management Team of organisations that are not a children’s charity, but “whose workers normally include individuals doing regulated work with children … , or [whose]  main purpose is to provide benefits for children.”

Section 2.3: Regulated work with adults

i)
Definition of a “Protected Adult”
We still have concerns about the workability of a definition of “protected adult” as those in receipt of certain services, since organisations may find it difficult to ascertain whether their clients are or are not in receipt of those services from others, and therefore whether they should or should not request Scheme Records for their employees. 

ii)
PoVG(S)A  Schedule 3  Part 4: Positions

As noted above, there are a large number of voluntary organisations that are not registered charities, but which are in every other respect analogous to those that are. We therefore recommend that Schedule 3, Part 4 should be expanded to include members of the Management Team of organisations that are not charities, but “whose workers normally include individuals doing regulated work with adults … , or [whose] main purpose is the relief of those in need by reason of vulnerability.”

Q 2a: Do you believe an individual should be a protected adult if they are in receipt of any health service (NHS or private)?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

If a “protected adult” continues to be defined in terms of services received, people in receipt of health services should be designated protected adults. However, difficulties may arise in respect of some complementary therapies since there may be dispute as to whether they are legitimate private health services. There should be an expectation that registration with a central regulatory body implies that the regulatory body has viewed, and is satisfied with, the practitioner's scheme record. Any individual using a complementary health service that does not have a central regulatory body should be regarded as a personal employer, and should therefore be permitted to view the practitioner's statement of scheme membership.
Q 2b: Are there any health services that should not be included?  If so, please specify them as precisely as you can and explain why they should not be included.

No, since all health service providers can in principle have unsupervised access to children or protected adults.

Q 3a: Should the definition of welfare services be based upon: (Tick one box only)

· the nature of service provided? 





 FORMCHECKBOX 

· an explicit list of prescribed services? 




 FORMCHECKBOX 

· the personal characteristics of the individual receiving care?     FORMCHECKBOX 

· an alternative proposal? Please specify below. 


 FORMCHECKBOX 

i.e. a combination of options 1 and 3

Receipt of a service that provides lifts to the supermarket for people who happen not to have cars should not render the non-drivers protected adults. However, a service that provides lifts to the supermarket for people who are unable “by reason of age, disability, mental disorder, illness or physical or mental infirmity” to get there without assistance should be defined as a “welfare service” in terms of section 94(d). 

Likewise, welfare services should not be defined to include a “good neighbour” popping in for a chat, helping in the house, or offering to take someone to the shops who would not otherwise be able to get there. They should, however, include a similar but more formal befriending service provided under the auspices of an organisation or body such as a faith community.
Welfare services should thus be defined both by the nature of the service provided and the personal characteristics of the individual to whom it is provided. (We are aware that representations have been made against using a definition made on the basis of personal characteristics, but do not believe it is possible for this aspect to be ignored.) 

Q 3b: Should the definition of welfare services be expanded to include commercial (i.e. for profit) organisations who provide services similar to those provided by the statutory and voluntary sector?
Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

There is no justification for exempting commercial organisations from the definition of welfare services. Any such arbitrary exemption will only serve to make the sector concerned a haven for potential abusers, and consequently a hazard to potential users.  

Section 2.4: Contractors and disclosure

Q 4a:  Do you believe that disclosure information should be shared with third parties?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

In general, the fact that, for example, a Local Council contracts a voluntary sector organisation to provide a service on its behalf implies trust in the voluntary sector organisation’s probity. Having satisfied itself that appropriate policies are in place, and that there are mechanisms to monitor compliance, the Local Council should step back from the day-to-day running of the service.  If the Local Council does not trust an organisation to make reasonable judgements in relation to disclosed information, then it is arguable that it should not entrust the delivery of sensitive services to that organisation, and should not therefore commission the service from it. 

It may occasionally be appropriate for disclosure information to be shared with a third party when two organisations that can both be regarded as providing a service have different expertise to interpret the relevance of the information. One possible example is that described in paragraphs 82-83 of the consultation paper in which a bus company contracted by the Local Council to provide school transport “has expertise in driving qualifications and offences and needs to assess the disclosure for suitability to drive a school bus … [but is unlikely to have] expertise in child protection and needs to assure itself that the individual is suitable to work with children, even if not barred from such work.”

Q 4b: If you answered yes above, in which of the following circumstances should disclosure information be shared with a third party? (Tick as many boxes as you feel appropriate)

· Where a third party is contracting a transport provider for the purposes of transporting children or protected adults.  
 


 FORMCHECKBOX 

· Where a third party is contracting a provider for the purposes of maintaining premises in which services are delivered predominantly to children and/or protected adults and where the maintenance will take place whilst these individuals are on the premises.

 
 FORMCHECKBOX 

· Where a council is offering direct payments in return for the delivery of care to a protected adult.
 


 
 


 FORMCHECKBOX 

· Where a council is letting premises to individuals and the intended use of the premises involves regulated work. 
 
 



 FORMCHECKBOX 

The above question does not make clear whether “shar[ing] with a third party” is restricted only to the third party mentioned, or to all third parties; nor which of the contracting parties possesses the information that might or might not be shared with the other.

Section 2.5: Changes to registration of registered bodies

Q 5a:  Should there be a minimum threshold number of applications per annum from a registered body as a condition of registration?  

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Q 5b: If so, should the threshold be

· 50 per annum? 



 
 FORMCHECKBOX 

· 100 per annum? 



 
 FORMCHECKBOX 

· 200 per annum?




 FORMCHECKBOX 

· a higher or lower level (please specify)?
 FORMCHECKBOX 

It is unlikely that organisations that access only a few scheme records each year would wish to become registered bodies, since it will certainly be less onerous for them to access scheme records through a larger intermediary. We do not, however, see any value in denying those that wish to register the right to do so. We appreciate that this has implications for the administration of the scheme, but it will in any case be necessary to provide support mechanisms for small organisations, and these may be more consistent if provided centrally than via multiple intermediaries. Administration of the current Disclosure system has been made more difficult by the lack of any source of authoritative and quotable advice, and we stress that this failure must not be repeated under PoVG(S)A.
Q 5c: Approximately how many disclosure applications does your organisation make in a typical year (if applicable)?

80 – 150 

Section 3.2: Making Referrals

Q 6a: Is the proposed list of prescribed referral information set out in 3.2 acceptable and proportionate?
Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

We note that “organisations are only required to give the prescribed information which they hold”. However, we are concerned that the prescription of information not generally held by voluntary sector organisations may result in increased bureaucracy if organisations feel compelled to cover their backs by gathering an ever-increasing quantity of data. The majority of organisations do not require volunteers to give a ten-year address history – even Disclosure applications currently only require a five-year address history. Similarly, most do not require to know a volunteer’s national insurance number, maiden name, or place of birth. We would, therefore, prefer the referral information to be described as “desirable” rather than “prescribed” in order that organisations should not be deterred from making referrals if they lack personal information about the relevant individual.  

Q 6b: Would providing any of this information (if you hold it) be problematic for your organisation?  

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Q 6c: Should any further information be added to the list to help establish identity or background to the case?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Not if compulsory, but it would be reasonable also to request “any additional information that may help identify the individual and his/her role in the organisation” in order to ensure that the maximum possible information is obtained. 

Section 3.4: Automatic Listing

Q 7a: What offences listed in Annex 3 should lead to automatic listing: (tick one box only)

· None 





 FORMCHECKBOX 

· Group 1A on the children's list and group 2 on the adults’ list only 
 FORMCHECKBOX 

· Groups 1A and 1B on the children's list and group 2 on the 
adults' list only; or








 FORMCHECKBOX 

· All groups lead to automatic listing on both lists. 


 FORMCHECKBOX 

In our view these offences are such that an individual who is guilty of one or more of them should be barred from regulated work with both children and protected adults. It is, however, essential, that a robust, and straightforward appeals procedure is implemented so that an individual who is subsequently cleared of an offence of which he was previously found guilty can apply to be delisted.

Q 7b: Are there offences which should be added to or removed from these groups? 

Yes, added  FORMCHECKBOX 

Yes, removed  FORMCHECKBOX 


No  FORMCHECKBOX 

    
Don’t Know  FORMCHECKBOX 

We would not wish to see any of these offences removed, but do not have the relevant expertise to suggest whether any other offences should be added.

Section 3.5: Automatic consideration for listing (children's list only)

Q 8a: Should the list of relevant offences against children set out in schedule 1: (tick one box only)

· remain as set out in the Act? 






            FORMCHECKBOX 

· be expanded to include those set out in annex A4 group 2? 

 FORMCHECKBOX 

· be expanded to include those set out in annex A4 group 3? 

 FORMCHECKBOX 

· be expanded to include those set out in annex A4 groups 2 and 3?
 FORMCHECKBOX 

Please give reasons for your choice.

In our view these offences are all serious enough to bar the offender from regulated work with both children and protected adults.

Q 8b: Are there any offences identified in the Act which should not be relevant offences?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Section 3.6: Listing Decisions

Q9: Do you have any comments on the approach to making listing decisions set out in 3.6?

It is important that organisations should not be deterred from undertaking particular projects, and individuals should not be deterred from volunteering by lengthy delays in the recruitment procedure. We therefore support the approach outlined in the consultation paper whereby only scheme records that disclose relevant offences and vetting information will be referred to the CBU for consideration. We also support the involvement of caseworkers to assess information and make decisions about the majority of scheme records that are referred. 

We emphasise that both the procedure itself, and the resulting decisions must not only be robust, but must be seen to be so, in order to engender public confidence in the system.
Section 3.8 Removal from lists

Q10: Should the age threshold for the shorter minimum no-review period be set at:

· 18 
 FORMCHECKBOX 

· 25 
 FORMCHECKBOX 

It is reasonable to permit people who committed a serious offence at a young age to have an earlier opportunity to demonstrate that they are no longer a risk to children and/or protected adults, and to appeal against continued listing. We emphasise that each case must be assessed on its merits, so this would not result in automatic delisting. 

Q 11a: Should the minimum no‑review period start:

· always from the date of listing? 


  FORMCHECKBOX 

Or for historic offences should it start from

· the date of the incident/offence or
 
   FORMCHECKBOX 

· from the date of dismissal/conviction?

  FORMCHECKBOX 

We do not agree with the suggestion in the consultation paper that there should be a minimum no-review period of two years (or any other period) from the decision to list someone for historic offences. 

 Listing is not a punishment. It is intended to ensure a safe workforce for regulated work with children and protected adults, and it would not be reasonable to bar an individual from either workforce on the basis of an offence that took place more than ten years previously simply on the grounds that the individual has never previously applied to join that workforce.  Note that this does not mean that the individual would automatically be free to join the workforce, simply that any continuing risk they might pose to children and/or protected adults would be eligible for immediate review.

Q 11b: Do you have any other comments on the proposals for applications for removal from the lists?
No.

Section 4.2: Regulatory Bodies and Councils

Q 12a: Is there any regulatory body information other than that set out in 4.2 that should be regarded as relevant vetting information?  

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

If yes, please specify.

Information from a regulatory body should include not only that, for example, an individual had been removed from their register, but should also include information about the charge that led to their deregistration.

Q 12b: Would there be any circumstances where sharing this type of information would not be appropriate? If so, please describe these circumstances.

Regulatory bodies must ensure that shared information can be substantiated, and should therefore only share information from as yet undetermined cases in exceptional circumstances. It should be noted that decisions made by regulatory bodies are, in any case, in the public domain.

Q 13a: What information do councils hold that might be relevant when considering an individual's suitability to do regulated work with children or adults?

We would expect councils to hold information arising from child and adult protection investigations.

Q 13b: Do you have any suggestions on how council vetting information could be gathered?

It is clearly more efficient to search a single directory than 32 individual sets of council records, and we therefore recommend that councils should investigate the possibility of collating child and adult protection information centrally.
Section 4.3 Handling sensitive information from regulatory bodies and councils

Q 14a: Should it be possible for vetting information from regulatory bodies and councils be withheld from disclosure certificates?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Q 14b: If you answered yes above, in which circumstances should such information be withheld?

Relevant information that relates directly to the individual concerned should not generally be withheld. However, there may be occasions when information is held about one person only in consequence of the actions of another person, and it may not be appropriate for this to be disclosed. For example, it may not be appropriate to reveal that an applicant’s children have been placed on the At Risk register, if the threat to them is only from another family member and not from the applicant.
Section 4.4 Civil Orders

Q 15a:  Which civil orders should be disclosed on scheme records: (tick as many as you find appropriate)

· none









 
  FORMCHECKBOX 

· Risk of Sexual Harm Order (and any interim order) 

  FORMCHECKBOX 

· Sexual Offences Prevention Order (and any interim order)
  FORMCHECKBOX 

· Notification Order (and any interim order) 




  FORMCHECKBOX 

· Foreign Travel Orders







  FORMCHECKBOX 

All of the above constitute relevant information and may contribute to enabling an organisation to make an informed decision as to an applicant’s suitability to work in a particular role.

Q 15b: Which civil orders should be disclosed on standard and enhanced disclosures: (tick as many as you find appropriate)

· None 










 FORMCHECKBOX 

· Risk of Sexual Harm Order (and any interim order) 

 FORMCHECKBOX 

· Sexual Offences Prevention Order (and any interim order) 
 FORMCHECKBOX 

· Notification Order (and any interim order) 




 FORMCHECKBOX 

· Foreign Travel Orders 







 FORMCHECKBOX 

All of the above constitute relevant information that will enable an informed decision to be made as to the applicant’s suitability to undertake a particular role.

Q 15c:  Should any other civil orders be routinely included on:

· Scheme record disclosures?

 

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

· Standard and enhanced disclosures?  
 

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Section 4.5: Other possible vetting information

Q 16a: Should details of previous competent referrals be included on scheme record disclosures?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Only substantiated information from previous competent referrals should be included in scheme records. Information that led to a previous competent referral but that was subsequently found either to be untrue or else unverifiable should not be included, and should not be mentioned or referred to in any way.

It is vital to establish a straightforward mechanism by which false information can be permanently removed from an individual’s scheme record so that he/she is not unjustly barred from regulated work with children and protected adults.
Q 16b: Is there any other vetting information beyond that from the police, regulatory bodies, councils and the civil orders identified in 4.4 that should be included on disclosures? 

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Section 5.2 : Retrospective checking: whether and how?
Q 17a:  Should scheme membership be phased in through:

· natural turnover? 




 

 FORMCHECKBOX 

· a managed process of retrospective checking? 
 FORMCHECKBOX 

Q 17b: If natural turnover was selected as the most appropriate option, would your organisation: 

· make arrangements to expedite scheme membership for your staff; or   








   FORMCHECKBOX 

· allow turnover to complete this process over time? 

        FORMCHECKBOX 

Leaving the entire matter to staff turnover would simply enable those with something to hide to remain in post permanently.  All staff and volunteers working with children and protected adults should be members of the scheme so that employers would be informed if an individual becomes barred. Legislation should therefore provide for rolling retrospective checks.

Q 18: Should the period of retrospective checking be delayed until such time as a proportion of the workforce have joined by natural turnover?

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

Q 19: If retrospective checking is to be undertaken, which of the options for prioritising retrospective checking of individuals do you prefer? (tick one box only)

· by date of last disclosure 


 FORMCHECKBOX 

· by sector 





 FORMCHECKBOX 

· by random personal characteristic 

 FORMCHECKBOX 

· other (please specify) 



 FORMCHECKBOX 

The logical procedure is for those members of the workforce who have never had a disclosure to join the scheme first, moving forward by date of last disclosure, so that those most recently checked would be last to join the scheme. 
Q 20a: If there is to be a period of retrospective registration of the regulated workforce onto the scheme, which of the following options would you prefer: (tick one box only)
· retrospective checking over three years





  FORMCHECKBOX 

· retrospective checking over four years 





  FORMCHECKBOX 

· retrospective checking over five years 





  FORMCHECKBOX 

· retrospective checking over six years

 



  FORMCHECKBOX 

· three years delay followed by three years retrospective checking 
  FORMCHECKBOX 

· four years delay followed by two years retrospective checking 
 
  FORMCHECKBOX 

Q 20b: What impact would a quick programme of retrospective checking have on your organisation?

Although in comparison with, for example, the larger churches, we do not have a large number of people involved in regulated work with children and protected adults, we have only a very small staff and no funding to employ more. A quick programme of retrospective checking would therefore impact heavily on our ability to continue with the full range of work that we currently undertake, and would require us to severely curtail our activities.

Q 20c: What difference would it make if the phasing-in period was significantly extended?

A significantly extended phasing-in period would be likely to result in many organisations ignoring retrospective checking until the approach of the deadline, resulting in the worst of both worlds: a long period during which the majority of the relevant workforces are not scheme members, followed by a rush to enrol people in the scheme by the deadline, which would have the effect of overwhelming the CBU with applications and consequently lead to long delays. 

Our preference is that the requirement for retrospective checking should be implemented from the outset, but that this should be phased (e.g. by length of service) and that a sufficient period of time should be allowed for organisations to complete the task.

Section 5.3: Fees levels and charging regime

Q 21a: Which of the charging regimes do you prefer? (tick one box only)

· Two Tier 




 FORMCHECKBOX 

· All subsequent checks at lower tier 
 FORMCHECKBOX 

· Annual Subscription


 FORMCHECKBOX 

· Other (please specify) 


 FORMCHECKBOX 

We welcome the Scottish Government’s commitment that checks on volunteers working in the voluntary sector will continue to be free of charge.

For those in paid employment, short scheme records should be chargeable at a lower rate than full scheme records (for volunteers, both will, of course, be free). However, to discourage employers from automatically requesting full scheme records, short scheme records should be significantly cheaper, and the total fee payable when a full scheme record is requested after an indication of new information on a short scheme record, should be no more than the cost of a full scheme record. 
Q 21b:  What do you feel the maximum acceptable level for the higher tier fee should be (to keep the lower tier as low as possible or free)?

We do not have a view on this question since the vast majority of disclosures that we request are in respect of volunteers.

Q 21c: To what extent does the level of fee affect your answer to question 21a?  (E.g. you prefer a subscription model if it’s less than £x / year.)

Very little, since the vast majority of disclosures that we request are in respect of volunteers. 
Q 22: Should individuals who become scheme members through volunteering be required to pay a fee for joining the scheme if and when they join the paid workforce?  

Yes  FORMCHECKBOX 


No  FORMCHECKBOX 

 
Don’t Know  FORMCHECKBOX 

No. The individual should never pay what would effectively be a tax on jobs. The scheme is complex enough without an employer having to check what kind of post an individual had previously in order to determine the fee payable.

Chapter 6: Connecting with the rest of the UK

Q 23: Do you have any comments about proposed cross-border arrangements with the rest of the UK set out in chapter 6?

Significant numbers of people work across both jurisdictions, and we therefore emphasise the need for PoVG(S)A and SVGA to interact smoothly and effectively. We are concerned that differences between the Acts may lead to confusion; for example in Scotland it will not be illegal to do regulated work with children and protected adults without being a member of the scheme, but to do so in England and Wales will break the law. We regret that the opportunity was not taken to bring Scotland into line with the other jurisdictions, rather than retaining the excuse that the employer “had no reason to suppose” that an employee or volunteer was a risk; particularly in small communal voluntary organisations, this is an obviously a major loophole.

Furthermore, since each jurisdiction will be able to access the barred lists, and conviction, and vetting information of the other, we do not believe it should be necessary for an individual working in both jurisdictions to join both schemes as currently anticipated.

Conclusion

We welcome the introduction of PoVG(S)A in the firm belief that it will be an improvement on the current Disclosure system 

· by providing a more comprehensive and ongoing checking procedure for people who work with children, 

· by introducing a similar scheme for those working with protected adults,

· by streamlining the application process for individuals, and

· by reducing the administrative burden on organisations.

However, organisations, particularly those in the voluntary sector, will require adequate financial and practical support to enable them to implement it effectively. Simple, straightforward guidance must be made available well before the Act is commenced, and this must be backed up with a telephone helpline providing clear advice rather than the vague “steer” which is the most that is available from Disclosure Scotland and the CRBS under the current regime on the grounds that they do not have the standing to provide authoritative legal advice. That is what is required! 

We also emphasise the need for an effective training package, and a publicly funded campaign to raise public awareness about the Act so that responsibility – and cost –  for explaining and justifying the scheme do not devolve on individual organisations.

The present scheme has significant deficiencies which are attributable to a failure to define terms clearly, a failure to provide authoritative advice, poor administration by those charged with implementing it, and failure to anticipate public apathy. We are concerned that PoVG(S)A does relatively little to address these concerns, and trust that the subsidiary legislation, and the mechanisms put in place to operate the new scheme, will do so.

Note: The Scottish Council of Jewish Communities is the representative body of all the Jewish communities in Scotland comprising Glasgow, Edinburgh, Aberdeen and Dundee as well as the more loosely linked groups of the Jewish Network of Argyll and the Highlands, and of students studying in Scottish Universities and Colleges. 

In preparing this response we have consulted widely among members of the Scottish Jewish community.
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